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possibility of such an unfortunate result would have been eliminated in 
even more precise and affirmative language. 

The Commissioner for the United States is unable to understand the 
foree of the reference in the opinion of the Presiding Commissioner, to 
the case of Nebraska v. Iowa as a " precedent " for " dividing the tract 
in question between the parties." There is an apparent difference be- 
tween the powers of the Supreme Court of the United States, acting 
under the provisions of the Constitution of the United States, conferring 
general and original jurisdiction in controversies between States, on a 
bill and cross bill in equity to establish a disputed boundary line between 
two States, and this Commission with powers and jurisdiction strictly 
limited by the conventions which have called it into being. Indeed, the 
opinion of the majority of the Commission seems to recognize this dis- 
tinction in another connection in stating the proposition, in which the 
American Commissioner concurs, that the present Commission, unlike 
the Supreme Court in Nebraska v. Iowa, is bound by the terms of the 
Convention of 1884. It is also bound by the terms of the Convention 
of 1910. 

It is axiomatic that " a clear departure from the terms of the refer- 
ence '* (Twiss, The Law of Nations, 2d ed., 1875, p. 8) invalidates an 
international award, and the American Commissioner is constrained to 
believe that such a departure has been committed by the majority of the 
Commission in this case in dividing the Chamizal tract and deciding a 
question not submitted by the parties. 

TWO KINDS OF EROSION A DEPARTURE FROM CONVENTION" OF 1884 

But this is not all ; as the Hague Court recently pointed out in the 
case of the Orinoco Steamship Company, " excessive exercise of power 
may consist not only in deciding a question not submtted to the arbi- 
trators, but also in misinterpreting the express provisions of the agree- 
ment in respect of the way in which they are to reach their decisions, 
notahly with regard to the legislation or the principles of law to be ap- 
plied." (United States v. Venezuela, before the Hague Court. Ameri- 
can Journal of International Law, Vol. 5, No. 1, pp. 232 and 233.) 

The preamble of the Convention of June 24, 1910, prescribed the law 
which governs this Commission, namely, " the various treaties and con- 
ventions now existing between the two countries and * * * the 
principles of international law." The Commission has held the Conven- 
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tion of 1884 retroactive and therefore in general applicable to this case. 
While the Convention of 1884 purports to cover all changes that may 
occur in the course of the Eio Grande and the Eio Colorado where they 
constitute a boundary between the United States and Mexico, it neverthe- 
less makes provision for but two methods of effecting such changes, or 
rather distinguishes the changes which may occur into two distinct 
classes, viz. : one covers alterations in the banks or the course of those 
rivers, affected by natural causes through the slow and gradual erosion 
and deposit of alluvium, and the other covers " any other change wrought 
by the force of the current, whether by the cutting of a new bed, or when 
there is more than one channel bv the deepening of another channel than 
that which marked trie boundary at the time of the survey made in 
1852." 

The American Commissioner deems it unnecessary to examine further 
into the question of the cutting or deepening of a new bed since the Pre- 
siding Commissioner and the Mexican Commissioner have found that 
no change which has taken place opposite the Chamizal tract since 1852 
has resulted " from any change of bed of the river " (Opinion, p. 29) and 
in that finding the American Commissioner concurs. 

The Commissioner for the United States does deem it proper, how- 
ever, to point out that the language of Article II of the Convention of 
1884 makes no provisions respecting the boundary in the event of any 
other change of the river than that embraced in " the cutting of a new 
bed " or the " deepening of another channel than that which marked the 
boundary at the time of the survey " of 1852. 

It is true that Article II of the convention begins with the words 
" any other change wrought by the force of the current," but those words 
are immediately followed by the provision " whether by the cutting of a 
new bed, or when there is more than one channel by the deepening of 
another channel than that which formed the boundary at the time of 
the survey made under the aforesaid treaty." 

It is a rule of interpretation which the Supreme Court of the United 
States says to be " of universal application " ( United States v. Arredondo, 
6 Pet. 691) that "where specific and general terms of the same nature 
and embraced in the statute, whether the latter precede or follow the 
former, the general terms take their meaning from the specific and are 
presumed to embrace only things or persons designated by them." 
(Fontonct v. The State, 112 La. 628, 36 So. Rep. 630.) 

Authorities to support this proposition might be adduced without 
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number, but reference will be made to a few : U. S. v. Bevans, 3 Wheat., 
at p. 390; Moore v. American Transportation Co., 24 Howard, 1-41; 
U. S. v. Irwin, Federal Cases No. 14,445; Supreme Court of Ky. in 
City of Covington v. McNicholas Heirs, 57 Ky. 262; Rogers v. Boiller, 
3 Mart. 0. S. 665 ; City of St. Louis v. Laughlin, 49 Mo. 559 ; Brandon 
v. Davis, 2 Leg. Eec. 142 ; Felt v. Felt, 19 Wis. 183, also State v. Gootz, 
22 Wis. 363 ; Gaither v. Green, 40 La. Ann. 362, 4 So. Eep. 210 ; Phil- 
lips v. Christian Co., 87 111. App. 481 ; In re Rouse, Hazzard & Co., 91 
Fed. Eep. 96 ; Barbour v. City of Louisville, 83 Ky. 95 ; Townsend Gas & 
Electric Co. v. Hill, 64 Pac. Eep. 778, 24 Wash. 369 ; State v. Hole, 82 
N. W. Eep. 336, 106 Wis. 411. 

In Regina v. France, 7 Quebec, Q. B., 83, it is stated that : 
It is immaterial, it has been held, whether the generic term precedes or follows 
the specific terms which are used. In either case the general word must take its 
meaning and be presumed to embrace only things or persons of the kind desig- 
nated in the specific words. (Quoted from Am. & Eng. Enc. of Law, Vol. 26, 
p. 610, under caption "Statute.") 

DID THE UNITED STATES ABANDON VESTED EIGHTS? 

Not only does the language of Article II confine its meaning to specific 
changes of channel described therein, but the fifth article of the same 
convention makes provision for the protection of property rights " in 
respect of lands which may have become separated through the creation 
of new channels as defined in Article II," but it makes no provision what- 
ever for the protection of property rights in contemplation of any 
other change in the course of the river, much less does it make such pro- 
vision as to lands degradated by rapid and violent erosion. It was sug- 
gested by the Honorable Presiding Commissioner during the argument 
of this case that no provision was necessary to protect private rights in 
case the land was carried away by any character of erosion because the 
property itself was destroyed and no private rights could remain. 
(Eecord, pp. 704, 705.) In this proposition the United States Commis- 
sioner concurs, but he is wholly at loss to discover how a public or inter- 
national title could remain in property that was so effectually destroyed 
as to annihilate private rights. Even supposing it was unnecessary to 
protect private rights on the banks thus degradated, would no idea have 
suggested itself with regard to the rights of those who had taken up their 
residence on the other side, for instance, at El Chamizal, or at Santa 
Cruz Point ? As suggested by the Presiding Commissioner, " all the 



